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Couchiching First Nation (“Couchiching”) vehemently opposes Bill C-53! because of the damage
it would cause within Treaty 3 and to our Treaty relationship with Canada. Couchiching is one of
28 First Nation communities in the Anishinaabe Nation of Treaty 3. We agree with the contents of

the briefs submitted by Grand Council Treaty 3 and by Animakee Wa Zhing First Nation.

For purposes of the present brief, Couchiching provides important context relating to Treaty 3, its
1875 adhesion, and the Schedule 2 “M¢étis Communities Represented by the Métis Nation of
Ontario” in Bill C-53 as they relate to Manito Aki and Treaty 3.> We do this with the goal of
assisting Parliament and the House of Commons’ Standing Committee on Indigenous and Northern
Affairs understand the grave concerns that we and others in the Anishinaabe Nation in Treaty 3

have regarding this bill.

L Couchiching First Nation and the 1875 “Halfbreed Adhesion” to Treaty 3

Grand Council Treaty 3’s brief addresses important background information regarding the 1873
Treaty negotiations, including our Anishinaabe Nation’s act of self-determination insisting that the
Crown’s racist policies must not prevent our Anishinaabe kin of mixed heritage from being

included with our Nation for purposes of Treaty.

1 C-53, An Act respecting the recognition of certain Métis governments in Alberta, Ontario and Saskatchewan to
give effect to treaties with those governments and to make consequential amendments to other Acts, 1st session, 44th
Parliament, 2021 [Bill C-53].

2 Bill C-53, at Schedule 2.



Chief Mawendopenais of Long Sault #2 reserve relayed this important message to the Crown
Commissioners in 1873: that “those children that we call the Half-breed — those that have been
born of our women of Indian blood” and “the Half-breeds that are actually living amongst us —
those that are married to our women” be included with us in our Treaty.> We note that it seems
other Indigenous peoples in the numbered treaties have done the same. * In our research of this
claim in our treaty land entitlement records, it was our Chief Mikiseesis of the Rainy Lake reserve

18B who welcomed these families to join their community in 1875.

These “half-breeds” were Anishinaabe; they lived with, were embraced by, and belonged with us.
As we understand it, they were not people with a “group identity separate from their Indian
[Anishinaabe...] forebears.” In the words of Commissioner Morris, these were “families of half-
breeds who were recognized as Indians, and lived with them.”® It is only racist colonial notions of
the superiority of Caucasian blood — and inferiority of Anishinaabe blood — that caused them to be

called “half-breeds.”

The 1875 “half-breed” adhesion is not a Métis addition to our Treaty. To the best of our knowledge,
there was no distinct Métis community in Manito Aki at the time of Treaty. It is our understanding

and position that the 1875 adhesion resulted in lands being set aside for the use and benefit of the

3 As reported in Alexander Morris, The Treaties of Canada with the Indians of Manitoba and the North-west
Territories and Kee-wa-tin, (Toronto: Belford, Clark & Co Publishers, 1880) at p. 69, reproducing an excerpt
published in the Manitoban newspaper on October 18, 1873 based on the notes of a short-hand reporter who
attended the treaty negotiations.

4 It appears our Nation was not alone in accepting our kin of mixed blood as part of our Nation. The following
observation was made by Mr. Justice W.A. Macdonald in 1944 following an enquiry directed under section 18 of the
Indian Act regarding membership in Treaty 8 First Nations but considering treaty-making more broadly: “It is well
know that among the aboriginal inhabitants there were many individuals of mixed blood who were not properly
speaking Halfbreeds. Persons of mixed blood who became identified with the Indians, lived with them, spoke their
language and followed the Indian way of life, were recognized as Indians. The fact that there was white blood in
their veins was no bar to their admission into the Indian bands among whom they resided” (Letter from W.A.
Macdonald to T.A. Crerar, Minister of Mines and Resources (7 August 1944), online:
https://publications.gc.ca/collections/collection 2018/aanc-inac/R32-404-1976-eng.pdf at p. 8)

> R v Powley, 2003 SCC 43 [Powley] at para 10.

® Report by Alexander Morris regarding Treaty 3, dated October 14, 1873 (Morris (1880), p. 55).



https://publications.gc.ca/collections/collection_2018/aanc-inac/R32-404-1976-eng.pdf
https://canlii.ca/t/51pd#par40
https://canlii.ca/t/51pd#par10

“half-breed” Anishinaabe families that joined Rainy Lake Band 18B, with amalgamation of the
original Reserve 18B with the former 1875 reserves 16A and 16D almost 50 years ago. This is
Couchiching First Nation today. Many of our existing members trace their families back to these
“half-breed” families who officially were included in our Treaty in 1875, based on our leader’s

insistence in 1873.

The self-proclaimed “Northwestern Ontario Métis Community” (“NOMC”) and Métis Nation of
Ontario (“MNO”) have latched onto this use of the term “Halfbreed” in our 1875 adhesion and
have tried to use this to garner recognition of section 35 rights within the 55,000 square miles of

Treaty 3. So, I turn now to the NOMC and Bill C-53.

1L Métis Claims in the 55,000 Square Miles of Treaty 3: Recent Developments

Bill C-53 cannot be properly understood without reference to recent developments between the
MNO and Canada, and the increasingly aggressive claims being made by the MNO asserting Métis
rights within Manito Aki. Most concerning to us is the MNO claims that there is a Métis party to
our Treaty through the 1875 adhesion, represented today by the NOMC, when we know there are
only two parties to our Treaty which was sanctioned in the presence of the Creator: our

Anishinaabe Nation and the Crown. Below, we provide information on these recent developments.

A. MNO-Canada Agreement Re Northwestern Ontario Métis Community, 2017

In December of 2017, Canada and the MNO entered into an Agreement on Advancing
Reconciliation with the Northwestern Ontario Métis Community (“2017 NOMC Agreement”).’

Amongst other things, the Preamble includes the following statements:

" Agreement on Advancing Reconciliation with the Northwestern Ontario Métis Community between the Métis
Nation of Ontario and Her Majesty the Queen in Right of Canada, executed December 11, 2017, available online:
<https://www.metisnation.org/wp-content/uploads/2020/11/doc.pdf> [2017 NOMC Agreement].



https://www.metisnation.org/wp-content/uploads/2020/11/doc.pdf

e [T]he MNO asserts that, prior to Canada’s expansion into the Northwest, a distinct Métis
community developed, as part of the Métis Nation, within what is now known as
Northwestern Ontario and that this Community is represented through the MNO’s
democratically elected governance structures at the local, regional and provincial levels

today (the “Northwestern Ontario Métis Community”);

e [T]he MNO further asserts that the [NOMC] has outstanding rights, interests and claims
based on its unique history and geography in the Northwest that require reconciliation,
including, but not limited to, an outstanding collective claim of the Métis descendants
of the ‘Halfbreeds of Rainy River and Lake” whose representatives signed an
Adhesion to Treaty No. 3 with federal Crown representatives on September 12, 1875
(the “Treaty 3 Halfbreed Adhesion™); and

e [Tlhe MNO and Canada have agreed to establish a discrete reconciliation-related
process [...] in relation to the [NOMC] and the Treaty 3 Halfbreed Adhesion with a

view to finding a shared solution that advances reconciliation.®
The 2017 NOMC Agreement states that Canada and the MNO will engage in negotiations that will
include “exploring with a view to settling any outstanding claims of the [NOMC], including, but

not limited to, any Métis collective claims relating to the Treaty 3 Halfbreed Adhesion.”®

The 2017 NOMC Agreement further states that “Canada will consult with other Aboriginal
groups whose credibly asserted or established Aboriginal or Treaty rights might be affected by

arrangements or agreements negotiated under this Agreement.”*°

It is clear from the wording above that in 2017, Canada was acknowledging MNO assertions that
there was a historic Métis community in northwestern Ontario but was not accepting this as a fact.

The same is true regarding the MNO’s assertion that the NOMC has collective rights through the

82017 NOMC Agreement, at Preamble (emphasis added).
92017 NOMC Agreement, at s. 1.1.1 (emphasis added).
102017 NOMC Agreement, at s. 5.3 (emphasis added).



1875 Adhesion. It is also clear that Canada understood its constitutional obligation to consult with
nations such as Couchiching and the Anishinaabe Nation in Treaty 3 whose rights could be affected
by Canada’s negotiations under the 2017 NOMC Agreement. Because those negotiations are

explicitly about our Treaty, it is clear our rights stand to be affected by them.

To date, Canada has not consulted the Anishinaabe Nation in Treaty 3. With the MNO, Canada
agreed to set up a negotiation table to engage in negotiations about our Treaty and the 1875

Adhesion, but it did not so much as inform us of this, let alone seek our consent or consult us.

B. MNO-Canada Métis Self-Government Recognition & Self~-Government Agreement, 2019

In June 0of 2019, Canada and the MNO entered into a Métis Self-Government Recognition and Self-
Government Agreement. As with the 2017 NOMC Agreement, this agreement makes it clear that
Canada was acknowledging the MNQO’s assertion that there was a Métis community that emerged
in present-day Northwestern Ontario prior to Canada’s expansion into the Northwest, but was not

accepting this as fact.!

C. Canada Ignores Couchiching’s Requests for Information, Consultation

I, Chief Brian Perrault, wrote to then Minister Marc Miller on October 7, 2022, relaying our serious
concern about Canada speaking with the MNO and claimed Métis communities about our Treaty
3 1875 adhesion and about Métis assertion of rights within our territory. I explained our position
that such claims are unsubstantiated, and these groups would be unable to establish Métis rights

within our territory, including our reserve lands. I wrote in part as follows:

1 Métis Self-Government Recognition and Self-Government Agreement (2019) between Canada and the MNO,
available online: https://www.metisnation.org/wp-content/uploads/2019/06/2019-06-27-metis-government-
recognition-and-self-government-agreement.pdf at s. 1.01: ““Northwestern Ontario Métis Community” means the
Métis community that the MNO asserts emerged in what is now known as Northwestern Ontario, as part of the
Mgétis Nation, prior to Canada’s expansion into the Northwest, and is one of the Métis Community Represented by
the MNO” (emphasis added).



https://www.metisnation.org/wp-content/uploads/2019/06/2019-06-27-metis-government-recognition-and-self-government-agreement.pdf
https://www.metisnation.org/wp-content/uploads/2019/06/2019-06-27-metis-government-recognition-and-self-government-agreement.pdf

I alerted Minister Miller to that fact that Canada had so far made no attempt to consult with us. |
asked for confirmation that Canada: (1) acknowledge its duty to consult us regarding these matters;
(2) work with us to develop a consultation plan that would ensuring Couchiching’s concerns
regarding interpretation of the 1875 adhesion and assertion and recognition of Métis rights within
our territory are addressed; (3) would not make any decisions regarding Métis rights or interests
within our territory, or about the interpretation of the 1875 adhesion, before such a consultation

plan was in place and the Crown’s obligations to consult and accommodate had been fulfilled; and

We further understand that Canada has been consulting the MNO, and certain
Métis Communities, about Crown decisions within our territory, including
decisions on activities within our traditional territory, near to our reserve, and
within our reserve lands. We also understand that this consultation is predicated
on Métis assertion of rights under the Halfbreed Adhesion.

To be clear, any discussions with the MNO and Métis communities regarding
the interpretation of the Halfbreed Adhesion or the assertion of Métis rights
within Couchiching territory or reserve land, and any decisions predicated on
those discussions will have impacts on the use of our lands, economic
development opportunities throughout our territory, treaty land entitlement
negotiations, the protection and advancement of our Treaty rights, and our own
engagement with the Crown and industry. Consequently, the Crown's conduct in
this regard attracts the duty to consult.

(4) provide funding to support us in the consultation process.

I also requested the following information:

1.

comprehensive information about the specific Métis communities that Canada is consulting
within Couchiching territory, including the rights they assert;
maps illustrating the potential territories over which each Métis community asserts rights;
information on the discussions and engagement Canada has been having with the MNO
and relevant Métis communities and what future engagement it has planned; and

Any other information that may be relevant to Couchiching's understanding of these issues.



I asked for a prompt response. I did not receive any response for nine months. By this time, Canada
had entered into another agreement with the MNO (discussed below), and I had sent a further letter
to Minister Miller. The response I received was not meaningful. It appeared to be a boilerplate
letter sent to First Nations in Ontario in advance of the introduction of Bill C-53. It did not address

any of the specific requests in my letter. It made no mention of our Treaty and 1875 adhesion.

D. MNO-Canada Meétis Government Recognition & Self Government Implementation
Agreement, 2023

In February of this year, Canada and the MNO entered into yet another agreement (‘“February
2023 Agreement”).!? Unlike the two agreements discussed above, this one goes so far as to
recognize the NOMC as a section 35 rights-holding Métis Community with constitutionally
protected rights recognized and affirmed by section 35 of the Constitution Act, 1982 The
February 2023 Agreement is intended as a foundation for continuing to deal with “outstanding
Mcétis claims against Canada” and explicitly states that this includes the claims being addressed

through the 2017 NOMC Agreement. In other words, claims to our Treaty.

This was done while my letter of October 7, 2022, went unanswered. As mentioned above, I wrote
another letter in May of 2023 and eventually received a boilerplate response the following month.
To date, we have not been presented with the basic information we have been requesting, including

the information Canada is relying on in recognizing the NOMC as having section 35 rights.

12 Métis Self-Government Recognition and Implementation Agreement (February 23, 2023), between Canada and the
MNO, available online: <https://www.metisnation.org/wp-content/uploads/2023/02/MNO-MGRSA-2.0-Feb-23-
2023.pdf> [February 2023 Agreement].

132023 MNO Self Government Agreement, at s. 1.01 (“Métis Community”, “Métis Communities Represented by
the MNO”, “Métis Rights”, “Northwestern Ontario Métis Community”, and “Northwestern Ontario Métis
Community Agreement”) and s. 6.03.



https://www.metisnation.org/wp-content/uploads/2023/02/MNO-MGRSA-2.0-Feb-23-2023.pdf
https://www.metisnation.org/wp-content/uploads/2023/02/MNO-MGRSA-2.0-Feb-23-2023.pdf

II. Implications for Bill C-53 and Why It Must Not Become Law

The information set out above provides some of the context in which Bill C-53 — the proposed
implementation legislation contemplated in the February 2023 Agreement — must be understood.
While the NOMC does not feature by name in Bill C-53, when column 2 of the schedule to Bill
C-53 is read in light of the February 2023 Agreement, it is clear that the NOMC are understood as

included within the “M¢étis Communities Represented by the Métis Nation of Ontario.”

We have repeatedly relayed to Canada that we are not aware of section 35 rights-bearing Métis
communities within Manito Aki. Despite repeated requests from within the Anishinaabe Nation of
Treaty 3, Canada has provided no basis for the section 35 recognition it grants to the NOMC, to
“Meétis” within Manito Aki. And the Bill does not require any basis or justification for such
recognition. The brief of Animakee Wa Zhing First Nation goes into detail about why the absence
of any due diligence or guiding criteria in Bill C-53 is so problematic. The information set out
above in this brief illustrates the secrecy and opacity of Canada’s approach to date in recognizing

section 35 “Métis” rights in Ontario.

When the absence of due diligence and extreme secrecy is coupled with (1) the lack of guardrails
and lack of oversight in a future Métis treaty-making process and (2) the problematic override
provisions in section 7 (both of which are detailed in the brief of Grand Council Treaty 3), this can
lead to absurd results. The Bill could permit a group that does not have inherent section 35 rights
to be recognized as having an inherent right to self-government; could allow this group to enter
into a treaty with Canada, purported to be a section 35 treaty; and could allow this treaty to take

precedence over our inherent laws and jurisdiction and our sacred Treaty.



Meanwhile, Canada is refusing to speak with us about our own Treaty. And to the best of our
knowledge, Canada continues to discuss our Treaty in secret with an outside group it has just
recognized as having section 35 rights without justification. If Canada wants to understand the
1875 adhesion, both parties (Canada and Couchiching) would need to come together to share what

each other’s intention was in 1873 in anticipation of the 1875 adhesion.

Canada has barely acknowledged our inquiries about what conversations Canada has been having
with the Métis about the half-breed adhesion. Canada has practically ignored our concerns about

assertion of “Métis” rights within Manito Aki.

Bill C-53 will only exacerbate this unresolved issue of constitutional importance. This entire
process must be put on hold. At the close of Treaty negotiations on October 3, 1873, Chief
Mawedopenais declared, “Now you see me stand before you all; what has been done here to-day
has been done openly before the Great Spirit, and before the nation, and I hope that I may never
hear anyone say that this treaty has been done secretly.”'* This was an acknowledgment of the
importance of honesty and transparency in the Treaty relationship, of the way this fosters trust
among and between peoples. Canada has not been living up to this requirement of our Treaty
relationship. It has stonewalled us and kept us in the dark as it opens up discussions of our Sacred

treaty with an outside group.

When my ancestors entered into Treaty 3 with the Crown in 1873, in the presence of the Creator,
Commissioner Morris assured them, “The ear of the Queen's Government will always be open to
hear the complaints of her Indian people, and she will deal with her servants that do not do their

duty in a proper manner.”*® The Crown government has closed its ear to us, its Treaty partner;

1% Morris (1880), at p. 75.
15 Morris (1880), at p. 72.



Crown servants have not been doing their duties properly, and yet there have been no
repercussions. We ask Parliament to fulfil this Treaty promise by listening to our concerns and by
dealing appropriately with Canada’s failures in this entire process. The only appropriate response

to Bill C-53 is to kill the bill.
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