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Introduction to the Red River Métis:

Our Nation - the Red River Métis - is an independent and distinct Indigenous People
with a unique history and culture born in our National Homeland of the historic Northwest. We
are an Indigenous collectivity - made up of our Citizens and individuals entitled to be Manitoba
Métis Federation (MMF) Citizens - located within what is now Manitoba as well as elsewhere
inside and outside of Canada.

For over two centuries the Red River Métis, also known as the Manitoba Métis, and
historically referred to as the New Nation or la nouvelle nation, has exercised our rights to self-
determination and self-government by establishing our own governance structures, making
and enforcing our own laws, and following our traditions and customs. We continue to do so.

The vast majority of our Homeland is within the prairie provinces. Our Homeland does
not include British Columbia west of the Rocky Mountains nor central or eastern Ontario. In
Ontario, our Homeland boundary is at the Rainy Lake / Fort Frances area, while lands beyond
and in other parts of eastern Canada, are simply not a part of our traditional territory. And,
those who claim to be us are simply not us.

The Red River Métis Create the New Province of Manitoba:

During the 1869 Red River Resistance, our establishment of the National Committee of
the Red River Métis or le Comité national des Métis de la Riviere-Rouge led to the Provisional
Government in 1869 and the Legislative Assembly of Assiniboia in 1870, resulting in the
creation of the Province of Manitoba.

The Red River Métis became the Founder of Manitoba and Canada’s Negotiating Partner
in Confederation. We continued governing our territory and province peacefully. We then faced

a Reign of Terror resulting in many of our people being widely dispersed in search of peace and



security. This violence against our People who had moved westward occurred once again at the
1885 Battle of Batoche.

Louis Riel referred to negotiations and the resulting agreement, which included the
Manitoba Act, 1870, as a Treaty. Prime Minister John A. Macdonald in Parliament stated he was
treating with the half-breeds. Constitutionally-protected promises were made, but not kept by
his and subsequent federal governments. One unkept promise was the 1.4 million acres of land
for the Métis children of the Red River.

The Red River Métis Self-Government Recognition and Implementation Treaty:

Our original treaty of 1870 was not honoured. Our Government was not recognized.
Many of our leaders were Kkilled or exiled, and our people were scattered.

Today, as a major step in reconciliation, the Red River Métis and Canada have negotiated
the Red River Métis Self-Government Recognition and Implementation Treaty. After extensive
consultation with thousands of our People, the Red River Métis ratified the Treaty on June 3,
2023, and the parties subsequently initialed it on August 23, 2023. This started the third-party
consultation phase which is being completed now, which has included First Nations, Métis
groups, and provincial partners.

In the coming months, our soon-to-be-completed Red River Métis Self-Government
Recognition and Implementation Treaty will come before Parliament together with its
implementation legislation.

Bill C-53 is a Steppingstone towards Treaties:

Bill C-53 was referenced in Committee by a witness representing of one of the three
organizations included in the legislation (Métis Nation of Alberta “MNA”; Métis Nation -
Saskatchewan “MN-S”; & Métis Nation of Ontario “MNO”) as a “steppingstone to negotiate

Treaty.”



This clarifies that the signing of treaties referred to in section 5 of Bill C-53 is the final
and main goal of the legislation, despite the confusion being sowed around this legislation as
being about the MNA, MN-S, & MNO February 2023 Self-Government Agreements.

Issues with Bill C-53:

What follows is both a summary of and supplement to the MMF’s June 7th presentation
to the committee. Below we will provide our assessment of the critical issues and provide
recommendations for Bill C-53 amendments.

First, there are no provisions limiting future treaties to self-government or internal
matters. Second, Bill C-53 allows future treaties to circumvent parliamentary procedure, which

is inconsistent with treaty ratification legislation process applying to all other Indigenous

Peoples. Third, C-53 does not define or limit the collectivities who will be able to negotiate

treaties with the Crown. C-53 sets up a process that is backwards and deviates from the right

and proper process,

Contrary to C-53, the process for concluding modern treaties, since 1975, is for treaties
to be negotiated, initialled, ratified by the Indigenous People, signed by the Parties, and then
presented to Parliament. This allows Parliament to know what is in a treaty before it passes
legislation and before royal assent.

A recent example of the correct process, brought forward to this committee, is the Self-
Government Treaty Recognizing the Whitecap Dakota Nation / Wapaha Ska Dakota Oyate Act
which received royal assent on June 22nd, 2023. Whitecap Dakota Nation completed their treaty
before legislation was introduced - not afterwards. The process timeline began with the May
2nd, 2023 treaty signing followed by the June 16t legislation being introduced into Parliament

(Bill C-51), and the June 19t committee study. All prior to royal assent.



Bill C-53 has no Limits, Lanes, or Guardrails for Future Treaties:

Contrary to what was said by a witness late on November 7t, Bill C-53 has no mention
of the possible contents of any future treaty under this Bill. The witness suggested those
contents are found in the earlier February 23 and 24, 2023, MNA, MN-S, & MNO self-government
agreements. This may be so, but Bill C-53 does not contain, point to, nor make any reference to
these self-government agreements in the body of its proposed legislation.

As there is neither a treaty nor inclusion by reference of these self-government
agreements, nor any chapter in the proposed legislation with detailed contents of what must be
and what must not be in a future treaty, Parliament remains, and will continue to remain, in the
dark long after passing Bill C-53. The future treaties are blank sheets of paper - with the
Executive and these three groups being given unrestricted pens with which to write
constitutional instruments.

Sections 5 through 7 are the Heart of the Problem:

Sections 5 though 7 are the heart of the problem.
There appears to be no controversy as to the following:
e Section 5 empowers the Governor in Council to order that a “treaty” comes into force if
it meets the “requirements for the coming into force ... set out in the ‘treaty’”. But it does

not require that the “treaty” be seen or approved by Parliament, and it does not indicate

what those “requirements” will, or even might, be. [t does not restrict “treaties” to purely
internal matters, or to matters in respect of self-government.!
e Section 6 prospectively approves, gives effect to, declares valid, and gives the force of law

to these yet-to-be-negotiated “treaties”.

!'Section 4 sets out a list of Purposes, which include, but are not restricted to the recognition of the right to self-
determination, including the inherent right of self-government. No further details are provided.
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e Section 7 provides that any of these future “treaties” entered into by the Executive will

prevail to the extent of every conflict or inconsistency with all Acts of Parliament and

regulations. The Executive will be able to modify by Order in Council all laws of Canada

without Parliament ever having the opportunity to see those treaties.?

In other words, there does not appear to be any question as to whether Bill C-53 transfers
to the Executive the authority to enter into “treaties” without Parliamentary knowledge or
oversight. It does. The only issue seems to be if this is unprecedented.

False Comparison of C-53 and the Yukon First Nations Land Claims Settlement Act:

Late in the day on November 7, 2023, the Committee heard witness testimony that Bill
C-53 is not unprecedented. The witness went on to say that it in fact “replicates” the “model”
used with the modern treaties in the Yukon under the Yukon First Nations Land Claims

Settlement Act. That statement is not correct. Bill C-53 is an unprecedented approach and is

profoundly different from that taken in the Yukon. Any comparison is “Apples and Oranges.”
It appears that the witness was referring primarily to the Yukon First Nations Land Claims

Settlement Act S.C. 1994, c. 34 which, as he said, brought some Yukon First Nations final

agreements into force, and contemplated future final agreements coming into force by Order in
Council:
5 (1) The Governor in Council may, by order, approve, give effect to and declare valid any

final agreement or transboundary agreement entered into after this Act comes into force.?
[Emphasis added.]

However, this section must be read together with the definitions of “final agreement” and

“Umbrella Final Agreement” in that Act:

2 A provision allowing the Executive to modify statutes by regulation is known as a “Henry VIII” clause. Such clauses
have been subject to serious criticisms as to their adherence to democracy and constitutionality.

3 Note section 5(2) An order approving a final agreement or transboundary agreement shall be laid before the House of
Commons on any of the first thirty days on which that House is sitting after the order is made. Bill C-53 has no similar
requirement.



final agreement means a land claims agreement for a first nation that includes provisions
specific to the first nation and incorporates the provisions of the Umbrella Final
Agreement, and includes any amendments made to it from time to time in accordance with
its provisions; [Emphasis added.]

Umbrella Final Agreement means the Umbrella Final Agreement signed on May 29, 1993
by representatives of the Council for Yukon Indians, Her Majesty the Queen in right of
Canada and the Government of the Yukon Territory, and includes any amendments made
to it from time to time in accordance with its provisions.

In other words, before any Yukon First Nation final agreement could be approved by the

Executive, it had to incorporate the provisions of the Umbrella Final Agreement, which was

before and referred to by Parliament in the Act.# The Umbrella Final Agreement comprises more

than 300 pages of legal text setting out in meticulous detail the agreement that had been worked

out over decades by the negotiators for the parties.

Specifically, the Umbrella Final Agreement and subsequently any Yukon First Nation Final
Agreement contained a chapter titled Chapter 24 - Yukon Indian Self-Government. This chapter
provides over 7 pages of detail about what is to be in future self-government agreements,
including: subjects; devolution of programs, services, and responsibilities; constitutions
(membership, elections, internal management, etc.); financial transfer arrangements;
structures; Income tax status; legislation; and other matters.

Chapter 24 - Yukon Indian Self-Government, together with the rest of the Umbrella Final
Agreement, must be “incorporated” into any final agreement before that final agreement can be
approved.

There is nothing similar in Bill C-53. To the contrary, while section 5 of Bill C-53 grants
authority to the Governor in Council to order that a “treaty” come into force, unlike the
definition of “final agreement” in the Yukon statute, the definition of “treaty” in Bill C-53 says

nothing more than:

* A digital copy of the Umbrella Final Agreement is available at: https://cyfn.ca/agreements/umbrella-final-
agreement/




treaty means, except in section 5, a treaty that is entered into by a Métis government and
His Majesty in right of Canada that is set out in column 3 of the schedule and that is in force,
as amended from time to time in accordance with its provisions.

Section 5 only requires that “the requirements for the coming into force of a treaty ... that
are set out in the treaty have been met”. What might those requirements be? Unlike the

definition of Yukon First Nations “final agreements”, Bill C-53 does not say. There is nothing in

Bill C-53 that requires “treaties” to “incorporate”, or be restricted to, any particular content
similar to the Umbrella Final Agreement in the Yukon. Contrary to Parliament requiring Yukon
final agreements to incorporate the detailed provisions of the Umbrella Final Agreement which
had been worked out over decades, Bill C-53 would give the Executive a free hand.

The fundamental pillar supporting Parliament’s decision to allow the Executive to enter
into future final agreements in the Yukon, the incorporation of the Umbrella Final Agreement
into those agreements, is totally absent in Bill C-53.

Any suggestion that the implementation of Bill C-53 would be similarly constrained by
the self-government recognition and implementation agreements of February 23 and 24, 2023
because they are legally binding contracts, misses the point. Bill C-53 refers to those agreements

only in the Preamble and not in any substantive provision. Nothing restricts “treaties” under the

Bill to what is set out in those agreements or requires them to be incorporated into “treaties”.

Those agreements do not appear before Parliament. And even if they were, as mere contracts

they can be amended by the parties at any time without any reference to Bill C-53. As such they

cannot play any role similar to that of the Umbrella Final Agreement in the Yukon.
Finally, the Committee should be aware that the Yukon First Nations Land Claims

Settlement Act did not deal with Yukon First Nations self-government agreements, but only with

land claims settlements, which have constitutional protection. Yukon First Nations self-

government agreements were instead addressed in the Yukon First Nations Self-Government Act



9S.C. 1994, c. 35 as well as in the Umbrella Final Agreement, in particular Chapter 24 described

above. In addition, unlike “treaties” under Bill C-53, under article 24.12.1 of the Umbrella Final
Agreement, it is clear that the Yukon First Nations self-government agreements are NOT treaty
rights within section 35 of the Constitution Act, 1982.

The Yukon model included a substantial, coordinated, and interrelated package of steps
and instruments, with substantial detail, from the Umbrella Final Agreement through to the
enactment of Yukon First Nations Self-Government Act. The negotiation of final agreements and
self-government agreements are in accordance with the Umbrella Final Agreement and the two

statutes respectively. Bill C-53 does not come close to replicating this approach

Métis Nation Ontario’s Membership:

In 2002, the MNC General Assembly - which includes MNO - adopted a definition of
Métis. In 2004, the MNC adopted a resolution further clarifying that all Governing Members
must re-register their Citizens based on the previous definition adopted in 2002. However, the
MNO later refused to re-register their Citizens and elected to keep their pre-2002 registry.

In 2003, the Powley decision found that there was an historic Métis community in and
around Sault Ste. Marie No other areas of Ontario were formally recognized by the courts as
having Métis communities. Subsequently, in 2017, historic communities were recognized by the
Province of Ontario and MNO. InterGroup, an independent reviewer, was hired to validate the
information supporting community and member recognition. They expressly state in their
Independent Review that:

“[...] the Independent Reviewer should not provide

conclusions or opinions regarding whether or not the
Powley criteria have been met in the Study Areas.”®

5 The witness’ testimony confused the procedure under the two statutes, and at one point suggested that the Yukon First
Nations Land Claims Settlement Act is “also called” the Yukon First Nations Self-Government Act. In fact, there are two
quite separate statutes with different processes.

6 Intergroup Independent Review P. 2



Other than Sault Ste. Marie, there is no evidence that any MNO community meets the

2003 Powley test and has one or more section 35 rights. On the other hand, there have been

studies referenced by witnesses before this Committee stating they do not meet the Powley test.

Recommended amendments to Bill C-53:

Bill C-53 should not proceed until the following is completed:

1)

2)

3)

4

5)

Amendment of section 5 to eliminate the ability for the Governor in Council to order a
treaty come into force before a finalized treaty is brought to Parliament with clearly
identified subject matters and powers, and its ratification legislation is approved by
Parliament;

Clarification, in accordance with the repeated assurances made to this Committee and
other parties by MNA, MN-S, & MNQ, that section 35 land, water, natural resources, and
air-based rights will not be recognized in the Treaties under this legislation, and that
rights in these treaties will be explicitly limited to internal self-government, as set out in
the 2023 self-government recognition and implementation agreements. This
amendment should be welcomed by all parties as it will prevent misunderstandings, or
misleading or ambiguous statements interpreting the Bill and implementing the treaties;
Clarification that the duty to consult is a prerequisite before treaty signing;

Clear definitions of who are the collectivities to be parties. Bill C-53 names, but does not
define, the collectivities with whom treaties would be negotiated; and

Due to the particular nature of the unanswered and unignorable questions of identity
and legitimacy in Eastern Ontario, we would also recommend that the Committee adopt

an amendment removing the MNO until such time as questions of identity are sorted out.



Conclusion:

With C-53, Parliament is being asked to blindly approve future, unknown, yet-to-be written,
constitutionally-protected treaties without Parliament ever seeing them.

The MMF submits that any proposal to assign unfettered authority to the Executive to enter
into constitutional instruments without Parliamentary oversight must be met with
extraordinary scrutiny and care. Why is such an approach necessary or in the public interest?
What precedent does it set in respect of the proper relationship between Parliament and the
Executive? When should such “Henry VIII” clauses be used, if ever, and with what constraints?

As MMF testified, the treaty between the Red River Métis and the Crown will soon be
finished and presented to Parliament for approval in accordance with the approach followed for
all other modern treaties, including those under the Yukon Umbrella Final Agreement.

In the meantime, as identified in the proposed amendments above, it is MMF’s view that Bill
C-53 should not proceed until it is accompanied by finalized treaties that clearly set out who are
the Indigenous communities who are subject to its terms, what are the subject matters and
powers, and a statement that they do not affect other Indigenous peoples. Any amendment that
does not require finalized treaties to come back before Parliament would be inconsistent with
past precedent, fairness to other Indigenous peoples, and respect for constitutional divisions of
authority. Minor changes would not address the fundamental problem.

During this Committee’s hearings, Member Gary Vidal, and others, correctly observed
that these “.. future treaties don't have to come back to Parliament but can be approved by an
order in council ... there's never been a piece of self-government legislation that has taken this
approach [and that] this legislation is very different from any of the prior pieces of self-government
legislation.” These concerns were fully shared by the MMF on November 7, 2023, continue to be

concerns, and have been further elaborated here.
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