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Grand Council Treaty 3 is the traditional government of the Anishinaabe Nation in Treaty 3! that
entered into a sacred Treaty with the Crown on October 3, 1873, with adhesions in 1875 and 1876.
To protect the integrity of this Treaty and our Treaty relationship, and to respect our act of self-

determination regarding citizenship in 1873, Bill C-53 must not pass.?

Grand Council Treaty 3 has several concerns about what will happen if Bill C-53 becomes law:

1. It will provide recognition of inherent rights to self-government to communities that would

be incapable of proving such rights under Canadian law;

2. It will ask Parliament to pre-approve modern treaties without seeing their contents, where

the contents of the treaty are likely to be a breach of historic, Confederation-era treaties;

3. Once in force, these pre-approved treaties will supercede historic, Confederation-era

treaties, practically making second-class treaties of them; and

4. 1t will be against Anishinaabe Inakonigewin, the law of Manito Aki, and constitute an
irreparable breach of Treaty 3, requiring the Treaty protectorate of Grand Council Treaty

3 to take collective and personal action in response.

! Also referred to as the Anishinaabe Nation of the Minnesota boundary waters. Much of the early history between
Euro-Canadians and our Anishinaabe Nation is found in the trial decision of Keewatin v. Minister of Natural
Resources, 2011 ONSC 4801 starting at para 214. It is most likely that the more southern First Nations have more
affinity to this history and the northern First Nations (Grassy Narrows, Waubaskang, Lac Seul, and Wabaseemoong)
have a different history with the Anishinaabe Nation in Treaty 3. All 28 communities attend Grand Council Treaty 3
meetings in some capacity and engage in the selection of the Nation’s Grand Chief or Ogichidaa. Sagkeeng First
Nation has a stronger connection to Treaty 1, with members referencing the Treaty 1/Treaty 3 connections related to
what side of the Winnipeg River their families resided in the past.

2 (C-53, An Act respecting the recognition of certain Métis governments in Alberta, Ontario and Saskatchewan to
give effect to treaties with those governments and to make consequential amendments to other Acts, 1st session, 44th
Parliament, 2021 [Bill C-53].



https://canlii.ca/t/fmzc4

Parliament must hold Canada to account for the egregious shortcomings and faulty foundation of
Bill C-53. Parliament must kill the Bill.

L Introduction of the Anishinaabe Nation in Treaty 3 and to Treaty 3

The Anishinaabe Nation in Treaty 3 has a shared creation story with the larger group of
Anishinaabe peoples in Turtle Island that is thousands of years old, and a migration story of how
we came to be a Nation at the height of land where the waters flow north into the Arctic watershed.
We were planted here in Manito Aki, the 55,000 square miles of Treaty #3, by the Creator, or
Saagima Manito. Saagima Manito provided us with Miinigoziwin, gifts to live a good life,
including our language (Anishinaabemowin), our dodems, our ceremonies, our Anishinaabe
Inakonigewin. These are all about relating will with the world around us. Saagima Manito gave us
duties and responsibilities to protect, care for, learn from, and respect the lands and the sibi
(waters), the swimmers, the insects, the four-leggeds, and the birds. These duties were to last
forever, in spirit, in breath and in all of life, for all of eternity. We have a long history of treaty-
making with the human and non-human world. When we entered into Treaty 3 in 1873, we

welcomed the Crown into this network of relations within Manito Aki.

Our ancestors had an inclusive view of citizenship and belonging, one which refused to be defined
by colonial notions of racial divisions and superiority. This reality was reflected during treaty
negotiations, when one of our negotiating chiefs raised with the Crown commissioners the need to

ensure that our “half-breed” kin who were living amongst us be included in the treaty.?

3 As reported in Alexander Morris, The Treaties of Canada with the Indians of Manitoba and the North-west
Territories and Kee-wa-tin, (Toronto: Belford, Clark & Co Publishers, 1880) at p. 69, reproducing an excerpt
published in the Manitoban newspaper on October 18, 1873 based on the notes of a short-hand reporter who
attended the treaty negotiations: “I should not feel happy if I was not to mess with some of my children that are
around me — those children that we call the Half-breed — those that have been born of our women of Indian blood.
We wish that they should be counted with us, and have their share of what you have promised. We wish you to
accept our demands. It is the Half-breeds that are actually living amongst us — those that are married to our women”.
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In his report on Treaty 3, Commissioner Alexander Morris explained that the Anishinaabe
negotiators had told the Commissioners there were “some ten to twenty families of half-breeds

who were recognized as Indians, and lived with them, and they wished them included.”

In 1875, these families were officially welcomed into treaty through an 1875 adhesion often called
the “Half-breed Adhesion.” The Métis Nation of Ontario (“MNQO”) has tried usurping this
adhesion as a “Métis” treaty. But these so-called “half-breeds” were Anishinaabe; a great
disrespect is shown by the MNO when it calls this agreement something other than what it was:
an act by the Anishinaabe Nation of the Minnesota boundary waters self-determining who we were

in the face of colonial/racist policy.

Canada must recognize that this 1873 decision to self-determine citizenship by the Anishinaabe
Nation needs to be honoured and respected. The only historical complaints by the Grand Council
or any Treaty 3 communities regarding non-performance of the 1875 adhesion are an existing
Couchiching First Nation treaty land entitlement claim and the Grand Council Treaty 3’s goal of

self-determination over citizenship recognized as an inherent right of self-government by Canada.

1. Key Issues With C-53

Canada has obligations under Treaty 3, under section 35 of the Constitution Act, 1982, under the
United Nations Declaration on the Rights of Indigenous Peoples (“UNDRIP”)®, and under its own
United Nations Declaration on the Rights of Indigenous Peoples Act (“UNDA™)® that will be

breached if Bill C-53 becomes law. To date, when it comes to responding to “Métis” claims within

# Report by Alexander Morris regarding Treaty 3, dated October 14, 1873 (Morris (1880), at p. 50).

% United Nations Declaration on the Rights of Indigenous Peoples, UNGA, 61° Sess., UN Doc A/RES/61/295
(2007) G.A. Res 61/295 [UNDRIP].

® United Nations Declarations on the Rights of Indigenous Peoples Act, S.C. 2021, c. 14 [UNDA].
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the 55,000 square miles of Treaty 3, Canada has shown no understanding of what a sacred treaty

relationship with Anishinaabe peoples requires. Below we set out key concerns with Bill C-53.

A. Recognizing inherent rights of communities incapable of proving such rights

This shortcoming is also addressed in the brief of Animakee Wa Zhing First Nation which Grand
Council Treaty 3 adopts. In brief, Bill C-53 does not incorporate any criteria corresponding to what
Canada’s Supreme Court has said about how section 35 Métis rights must be established. As a
result, Bill C-53 enables certain “collectivities” to have section 35 rights, even though those
collectivities do not possess the historical markings required to have such rights. The result is to

diminish the significance of section 35 and to create competition for our already scarce resources.

Of particular concern is the recognition of “Métis Communities Represented by the Métis Nation
of Ontario”, which includes the so-called Northwestern Ontario Métis Community (“NOMC”)
who lays claim to our Treaty. We refer you to the brief of Couchiching First Nation, which we
adopt. We have told Canada that, based on our knowledge and the Supreme Court of Canada’s

case law, we do not believe the NOMC is a section 35 rights-bearing collectivity.

Canada refuses to explain the basis of its recognition of NOMC as having this constitutional status.

The lack of due diligence required by Bill C-53 or shown to date by Canada is a fatal flaw in this
proposed legislation. We have been forced to retain legal counsel, historians, and genealogists to
better explain the history of our Treaty and why newcomers, moving to our territory between 1905-

1930, intermarried with Anishinaabe families and now claim an identity that is not theirs.

B. Asking Parliament to Approve Treaties Whose Contents are Unknown

Issue in the abstract: The approach Bill C-53 takes to approval of Treaties is markedly different

from the way Modern Treaties are usually ratified. In essence, the Bill allows Cabinet to fix the



day on which a treaty comes into force provided Cabinet is “satisfied that the requirements for the
coming into force of a treaty” (which are undefined and would be set out in the treaty) have been
met.” There is no opportunity for Parliamentary review of the treaty. Bill C-53 circumvents

Parliamentary oversight.

Issue in Manito Aki: Canada’s approach to the February 2023 MNO Self-Government Agreement
and Bill C-53 have been characterized by a high level of secrecy, absence of due diligence, and
absence of consultation. Canada has been discussing our Treaty with the MNO and NOMC as part
of these self-government discussions. Meanwhile, Canada is keeping us in the dark about the basis
it relies on for recognizing NOMC as having section 35 rights and about the discussions it is having
with the MNO about our Treaty. Given this controversy —and similar controversies in other regions
of the province regarding recognition of section 35 rights-bearing collectivities contrary to First
Nations’ knowledge of their history and lands — it would be irresponsible to permit the coming
into force of a treaty without any Parliamentary oversight. This would allow continued absence of

due diligence and failure to act with honour at a treaty-making stage.

C. New “Métis” Treaty Would Supercede our Inherent Jurisdiction & Treaty

Issue in the abstract: Another concerning aspect of Bill C-53 is its paramountcy provisions at
section 7.8 Section 7 sets up an unfair, unconstitutional, and unacceptable hierarchy. In the name

of implementing UNDRIP, it subjugates First Nation inherent and treaty rights to “Meétis” rights.

Section 7 states that a Métis treaty would take precedence over any inconsistent provisions of the

Bill or of any piece of federal legislation.® Also, Bill C-53 would prevail over conflicting

provisions of any other piece of federal legislation. This includes UNDA and by extension the

"Bill C -53, ats. 5.
8 Bill C-53, ats. 7.
® Ibid.



action plan Canada has to implement pursuant to UNDA.X It includes An Act respecting First
Nations, Inuit, and Métis children, youth, and families (“Bill C-92”),!* and existing First Nation
treaty implementation legislation. This means for First Nations with such legislation, the
implementation of their treaties would take a backseat to implementation of the MNO’s treaty in
event of conflict. And there is no non-derogation clause in the Bill ensuring that First Nations’

inherent, Aboriginal, and treaty rights will not be jeopardized by the Bill or by Métis treaties.

While First Nations’ section 35 rights are subject to problematic common law tests about when it
is justified for Canada’s laws to infringe First Nations’ rights, the rights of “Meétis” under treaties
would automatically take precedent over Canada’s infringing laws and prevail. This could give
rise to a situation in which a federal law is found to be justified in infringing First Nations’ rights,

while overlapping “Métis” rights would take precedence over the federal law.

Issue in Manito Aki: To provide an example of what this could mean on the ground in Manito
AKki, this Bill attempts to permit a “Métis” treaty to over-ride a Treaty #3 law that has the force of
federal law under C-92. The purpose of C-92 is to recognize Indigenous inherent jurisdiction
regarding our children, youth, and families.'? C-92 sets out a pathway for our laws in this area to
take precedence over conflicting provincial laws and most conflicting federal laws. This involves

an “Indigenous governing body” signing a “coordination agreement” with Crown governments.'3

Currently within Manito Aki, Wabaseemoong Independent Nations is exercising its inherent
jurisdiction regarding child and family services and has entered into a coordination agreement. If

a provision of a “Métis” treaty were in conflict with a provision of Wabaseemoong’s own child

10 UNDA, ats. 6

1. C-92, An Act respecting First Nations, Inuit and Métis children, youth and families, 1st session, 42nd Parliament,
2019 [Bill C-92].

12 Bill C-92, at s. 8.

13 Bill C-92, at s. 20(2).


https://canlii.ca/t/b9q3#sec6

and family services legislation, section 7 of Bill C-53 would mean that the “Métis” treaty takes
precedence. This is unacceptable. It is a huge step backwards in reconciliation, particularly when
considered in light of the urgent need for us to have control of our own child and family services

as a key part of healing from colonial violence of Residential Schools and systemic racism.

D. Desecration of Treaty 3

The Anishinaabe Nation was the only established human nation governing within Manito Aki at
the time of Treaty in 1873. We had relationships of trade and diplomacy with other Indigenous
Nations. Treaty 3 allowed for two governments — Anishinaabe and Crown — to operate within the
55,000 square miles of Treaty 3. A third government cannot be added without the consent of both
treaty partners. Bill C-53, and the process that led to it, is not premised on this consent. It is
inconsistent with the Crown’s treaty obligations, the honour of the Crown and Canada’s

obligations under UNDRIP and UNDA.*®

During Treaty negotiations in 1873, one of our negotiators explained to the Crown Commissioners
that we were planted here in Manito Aki by the Creator, who gave us rules to govern us rightly.*®
Yes, we were entering into Treaty with the Crown; and yes, we were retaining our jurisdiction —
the rules to govern us rightly — including our citizenship laws. These have been interfered with by

racist and colonial Indian Act status provisions that have contributed to the mess before you today.

Canada is legally obligated to, “in consultation and cooperation with Indigenous peoples, take all
measures necessary to ensure that the laws of Canada are consistent with [UNDRIP].”!” Canada’s

action plan to implement the objective of UNDRIP, which it is legally required to implement,*®

14 Bill C-53, ats. 7.

15 UNDA, ss. 5-6.

18 Morris (1880), at p. 63.
17 UNDA, s. 5.

BUNDA, s. 6.


https://canlii.ca/t/b9q3#sec5
https://canlii.ca/t/b9q3#sec6

states in part that Canada will “[e]ngage Treaty Nations in co-developing approaches |[...] for the

renewal and honourable implementation of pre-1975 treaties and treaty relationships.”*°

Canada claims Bill C-53 is about implementing UNDRIP. Article 37 of UNDRIP sets out a
minimum requirement that Canada “honour and respect” treaties concluded with Indigenous
peoples.?° It explicitly states that nothing in UNDRIP “may be interpreted as diminishing or
eliminating the rights of indigenous peoples contained in treaties.” In explicit contravention of this
requirement, C-53 diminishes our Treaty rights, ignores our citizenship self-determination, and
subjects our rights and jurisdiction to potential override by a future “Meétis” treaty. Bill C-53 is

clearly not consistent with UNDRIP. Section 5 of UNDA requires that Bill C-53 not pass.

Additionally, this Bill encourages the introduction of a third party to Treaty #3 without our
involvement, let alone our consent. As set out in greater detail in the brief of Couchiching First
Nation, the NOMC makes collective claims to our Treaty through the 1875 adhesion. Canada

indicated in a 2017 agreement with the MNO — an agreement in which Canada agreed to negotiate

about our Treaty with the MNO — that it would consult with “other Aboriginal groups whose

credibly asserted or established Aboriginal or Treaty rights might be affected by arrangements or
agreements negotiated” between them. In other words, that it would consult with us. But Canada
has not consulted with us, and instead has proceeded to negotiate two subsequent agreements and

implementation legislation with the MNO, keeping us shut out.

Our ancestors had several expectations during negotiations and upon the signing of Treaty 3. This
included the guarantee to continue pursuing our way of life throughout Treaty 3, and the ability to

continue our traditional ways of raising and educating children while also benefitting from cross-

9 The United Nations Declaration on the Rights of Indigenous Peoples Act Action Plan, Chapter 2, Action Plan
Measure 2, online: <https://www.justice.gc.ca/eng/declaration/ap-pa/ah/pdf/unda-action-plan-digital-eng.pdf>.
20 UNDRIP, at Article 37.
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cultural learning. The Anishinaabe shared their expectations about how the Crown and our Nation
would relate as part of a process of continual renewal of our treaty relationship. This included the
expectation of honesty and transparency by both negotiating parties,?* as well as the willingness

of the Crown to listen to our concerns and take such concerns seriously going forward.?

Canada has a Treaty obligation to listen to our concerns and speak with us. It also has a common
law duty to consult that was triggered long ago, when it agreed to re-negotiate our Treaty with the
MNO. It is at that moment Canada was “contemplate[ing] conduct that might adversely affect”
our rights.?® Canada has now proposed legislation purporting to recognize constitutional rights in

this group making claims to our Treaty — all the while refusing to discuss this with us.

Historic treaties cannot be opened up to re-negotiate into Modern treaties — especially not without
one parties’ consent.?* Yet Canada appears to be doing this by engaging in secret discussions with
claimed Métis representatives regarding our 1875 adhesion and a Modern treaty. A historic
reconciliation was achieved in 1873, and this must continually be honoured and renewed. The

harm that will be done should Bill C-53 pass may be irreparable.

1. Path Forward from Here

Parliament must hold Canada to the standard of honour that is required of it: Parliament must not

let this Bill pass. Grand Council Treaty 3 is asking Canada to fulfil your treaty obligations to us,

21 Chief Mawedopenais is reported as having said, as the treaty negotiations were concluding, “Now you see me
stand before you all; what has been done here to-day has been done openly before the Great Spirit, and before the
nation, and I hope that I may never hear anyone say that this treaty has been done secretly”: (Morris (1880), at p. 75.
22 Commissioner Morris is reported as having made the following assurance during treaty negotiations: “The ear of
the Queen's Government will always be open to hear the complaints of her Indian people, and she will deal with her
servants that do not do their duty in a proper manner”: (Morris (1880), at p. 72).

3 Haida Nation v British Columbia (Minister of Forests), 2004 SCC 73 at para 35.

24 R v Sioui, 1990 CanLII 103 (SCC), [1990] 1 SCR 1025 at para. 96: “It would be contrary to the general principles
of law for an agreement concluded between the English and the French to extinguish a treaty concluded between the
English and the Hurons. It must be remembered that a treaty is a solemn agreement between the Crown and the
Indians, an agreement the nature of which is sacred [...]. The very definition of a treaty thus makes it impossible to
avoid the conclusion that a treaty cannot be extinguished without the consent of the Indians concerned”.
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meaning it must: discuss these issues transparently with us; not engage in discussions about our
Treaty with a third party without our knowledge, consent, and involvement; and listen to our
concerns with an open mind. On October 3, 1873, we were symbolically promised the “Queen’s

Government’s ear” when we needed it.>> Now, 150 years later, we demand this promise be kept.

When it comes to Manito Aki, the solution lies in recognizing our inherent Anishinaabe
jurisdiction over citizenship, eliminating Indian Act interference and the second-generation cut-
off rule.?® This will allow us to welcome back those citizens of our Nation who have been alienated
from us because of colonial laws and status categories, who have claimed “Métis” identity to find
belonging. With each successive change to the Indian Act status provisions intended to eliminate
discrimination, we have seen our non-status kin gain status and return to find their rightful place

as members of our communities, abandoning their MNO membership.

As for NOMC claims to Manito Aki and our Treaty, Canada must speak with us and learn what
our history tells us of who has been in Manito Aki and when, and what we know of our Treaty.
We are a Nation with a long history of diplomacy. The “rules to govern us rightly” are all about
relating. If there had been a separate Métis nation within Manito Aki, we’d have been in relation
with them; we’d know them — just as we knew and know other surrounding Indigenous nations.
The requirement for Canada to speak with and learn from us has not been met. Canada has
stubbornly refused to engage with us despite our requests. In these circumstances, this Bill must

not pass.

25 Morris (1880), at p. 72.
% Indian Act, R.S.C. 1985, c. I-5 [Indian Act].
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