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Brief by the Wabun Tribal Council on Bill C-53 (17 November 2023)
Standing Committee on Indigenous and Northern Affairs

This submission will focus on the following points:

@ Bill C-53 is unconstitutionally vague about what individuals and entities will be
recognized as having s. 35 rights in Ontario; and

(b) The assertion that all communities represented by the Métis Nation of Ontario are
compliant with Powley is demonstrably false.

Q) MNO membership registry (the “Registry””) does not prove MNO
Communities are Powley compliant and the Registry itself is unreliable and
inconsistent with the Métis Nation’s own standards

WHO WE ARE AND WHY THIS MATTERS

2.

The Wabun Tribal Council advocates for and serves six Anishinaabe First Nations —
Beaverhouse, Brunswick House, Chapleau Ojibway, Flying Post, Matachewan and
Mattagami. The Wabun First Nations other than Beaverhouse First Nation are signatories

to Treaty 9 with the Crown.

The traditional territory of the Wabun First Nations stretches from Timiskaming in the east,
Lake Superior in the west, north of Hearst and Kapuskasing in the north and slightly north
of the north shore of Lake Huron in the south. The Wabun First Nations and their ancestors

have relied on their territory since long before Europeans first came to North America.

Our treaty relationship is extremely important to us. It is extremely disappointing that

Canada is being so careless with our treaty and with the treaty promises made to our people.
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5. There had never been an organized Métis community present in our territories. We know
this because we have lived here since time immemorial, and because we’ve done the

research and due diligence, as have other First Nations in Ontario.

6. The MNO “communities” which today assert rights in Wabun territory are made up of
persons of mixed ancestry, as well as some Métis individuals who came from elsewhere —
neither origin can ground Aboriginal rights in our territories. Aboriginal rights do not exist
in the abstract, they are about protecting the prior occupation of specific lands by organized
and distinct societies prior to European control. If legitimate Métis individuals from
elsewhere want to reside in Wabun territory, they are welcome to, but they can’t create

new s. 35 rights in Wabun territory through modern-day immigration.

7. The “M¢étis communities represented by the MNO” (hereinafter “MNO Communities™) in
Wabun territory do not meet any objective standard as being Métis. The questions about
who are these MNO Communities is being asked in Court by both Wabun® and the

Manitoba Métis Federation. The questions have also been asked by other Métis

governments, such as the Métis Nation of Saskatchewan and the Métis Nation of British
Columbia, and by respected academics. Even the Métis Nation of Alberta in its written
submissions to this Committee confirms that the historic Métis Homeland does not include

Wabun territory.?

! Federal Court of Canada, File No T-591-23
2 Written Brief of Métis Nation of Alberta to Standing Committee on Indigenous and Northern Affairs, Study of Bill
C-53 (23 October 2023) at 3.


https://www.wabuntribalcouncil.ca/wp-content/uploads/2022/08/Leroux-Wabun-Tribal-Council-Paper_Final_Aug31.pdf
https://uploads-ssl.webflow.com/64eddfdceee1c8876622c760/6537d387a19340fd948ffd40_LerouxSpade-%20MNO%20Report%20amended.pdf
https://www.cbc.ca/news/indigenous/canada-ontario-m%C3%A9tis-self-government-1.6837535
https://windspeaker.com/news/windspeaker-news/make-decision-mnos-historic-communities-judge-tells-metis-national-council
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The issue is not whether Métis people and communities have constitutionally protected
rights — they do. The issue is whether the individuals and communities in Ontario

recognized by Bill C-53 are, in fact, Métis.

The Supreme Court of Canada in Powley set the standard for how to identify rights-bearing
Meétis people and communities, and it is clear that the MNO Community in Wabun territory

does not meet that definition.

Despite clear evidence of the problems raised by Wabun, First Nations across Ontario, the
Red River Métis, and the Métis National Council itself — Canada refuses to provide any
meaningful response to these concerns and in fact continues to assert Cabinet privilege
over both the legal basis for recognition of all MNO Communities and even the criteria on

which the recognition of MNO in Bill C-53 is based.

THE RECOGNITION OF MNO IN BILL C-53 IS UNCONSTITUTIONALLY VAGUE

11.

12.

Bill C-53 is so vague as to be meaningless, and empowers the Canada and MNO to declare
nearly anyone and any entity to be Métis, entitled to the benefit of s. 35 Métis rights. There
is no First Nation or Inuit equivalent to this, and this is clearly contrary to the Constitution.
Vague (unsupported) assertions that the Bill is only about “internal governance” do not

cure the fatal flaws in Bill C-53.

There is no definition in Bill C-53 of “Métis Communities Represented by the Métis
Nation of Ontario”, it does not specify which specific communities are recognized of those
listed in the Schedule, how they came to exist, or on what legal and historical basis those
communities arose. Rather, Bill C-53 simply declares all present and future MNO
Communities to be a rights-bearing “M¢étis collectivity”. Bill C-53 goes on to declare that

MNO Communities “holds the right to self-determination” and an “inherent right of self-



13.

14.
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government recognized and affirmed by section 35 of the Constitution Act, 1982.” Bill C-
53 does all of this without explaining for whom those rights are recognized, and how it is
to be known that those people and communities meet the Powley test (or any other coherent

criteria).

Bill C-53 would, in fact, allow the MNO to create as many new “Metis” rights-holding

communities in the future as it wants, restricted only by MNO’s whim.

Given the MNO’s long and unprincipled history of asserting that anyone with one
Aboriginal grandparent was Métis,® Bill C-53 will not only result in a significant dilution
of Wabun’s rights by an influx of new ‘Métis’ people in our territory, it will also legitimize

the misappropriation and distortion of Indigenous identity for personal gain.

THE GOVERNMENT HAS NOT DONE ITS DUE DILIGENCE

15.

16.

The Government has refused to disclose the evidence on which they have relied to
recognize all MNO Communities as legitimate Métis with s. 35 rights. The Government

has also refused to consider evidence which various Ontario First Nations have submitted

which clearly demonstrates that MNO Communities are engaged in widespread

misappropriation of First Nation ancestors and identity.

The rights protected by s. 35 of the Constitution are intended to “recognize the prior
occupation of Canada by organized, autonomous societies and to reconcile their modern-
day existence with the Crown’s assertion of sovereignty over them.”* Yet there was no

“organized, autonomous” society of M¢étis in Wabun’s territory prior to Europeans

3 Addressing the Integrity of the Historic Métis Nation Homeland”, Métis National Council, November 2018, pg 16.

4 R v Desautel 2021 SCC 17 at para 22.


https://uploads-ssl.webflow.com/64eddfdceee1c8876622c760/6537d387a19340fd948ffd40_LerouxSpade-%20MNO%20Report%20amended.pdf
https://www.metisnation.org/wp-content/uploads/2018/11/mno-nov-2018-report-recommendations-appendices-final.pdf
https://canlii.ca/t/jfjqc#par22
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establishing effective control over the area — a fact that both the Manitoba Métis Federation

and the Métis Nation of Alberta affirm to this Committee.

It is not enough that there were legitimate Métis in other parts of Canada. One cannot have
Indigenous rights in the abstract. Indigenous rights are tied to a particular place. An
Indigenous nation is Indigenous to a place. Wabun members are Indigenous to Wabun
territory. Some MNO members may have Indigenous ancestry, but they are not Indigenous
to Wabun territory. A recent review of the leadership of the Abitibi Inland “community”
in our territory which showed that none of the 21 public figures from the Abitibi Inland

community can show any historical connection to Wabun territory — distant or otherwise.

Bill C-53 would effectively grant MNO a license to put whoever it wanted into the ‘box’
of “M¢étis Communities Represented by the MNO” who are recognized by Bill C-53 as
Aboriginal peoples for the purposes of section 35 of the Constitution — without ever having
to show that there was a pre-existing historical rights-bearing entity the rights flow from.
Without a demonstrable connection to a political entity with a historic presence that

predates Crown control, groups are not capable of holding section 35 rights.

Here that cannot be the case because most of the MNO Communities were neither part of
the historic Métis Nation (as evidenced by the submissions of the Red River Métis and the
Meétis Nation of Alberta), nor with the exception of Sault Ste. Marie can any of them meet
the Powley test. Yet the legislation creates a broad a sweeping recognition of all current
and future entities represented by MNO as s. 35 rights-holders with no guardrails and no

process for ensuring constitutional compliance.
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MNO REGISTRY IS UNRELIABLE AND DOES NOT PROVE POWLEY COMPLIANCE

20.

21.

22.

23.

24,

Over the years, the MNO has repeatedly resisted demands — from Canada, from other Métis
organizations, and from First Nations, to verify that its membership registry contained only
those persons who are actually Métis.> MNO’s repeated claims in public and to the
Committee that the MNO’s “independent” registry confirms that all MNO Communities

are compliant with the legal standard in Powley is false.

The verification process “did not verify whether the recognition of these communities
as Métis was valid.”® In fact, the company which performed the verification review
explained in the report that it understood that it “... should not provide conclusions or

opinions regarding whether or not the Powley criteria have been met in the Study Areas.”’

In other words, the review explicitly did not even attempt to confirm whether MNO’s
“verified” family lines were ancestrally connected to a historic Métis community, as
required by Powley. Any suggestion that the MNO’s Registry has been independently
verified as containing only legitimate, rights-bearing Métis people ancestrally connected

to historic Métis communities is demonstrably false.

Given the MNO’s history of refusing to apply either Powley or the Métis Nation definition
to its own registry, it should come as no surprise that its “verification” of its Registry did

not actually verify whether the people on the Registry are Métis.

This is a critical point, because one of the reasons that the Métis Nation Council is currently

investigating the legitimacy of the MNO’s new communities is because of MNO’s repeated

° See e.g. “Addressing the Integrity of the Historic Métis Nation Homeland”, pg 28.
6 Dr. Darryl Leroux, The “Historic Abitibi Inland Community” Final Report, (September 2022) p. 15.
" Leroux 2022, p. 15, citing Intergroup, “An Independent Review”.



https://www.metisnation.org/wp-content/uploads/2018/11/mno-nov-2018-report-recommendations-appendices-final.pdf
https://www.wabuntribalcouncil.ca/wp-content/uploads/2022/08/Leroux-Wabun-Tribal-Council-Paper_Final_Aug31.pdf
https://www.wabuntribalcouncil.ca/wp-content/uploads/2022/08/Leroux-Wabun-Tribal-Council-Paper_Final_Aug31.pdf
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refusal to follow the Métis National Council’s ‘“national definition”. The National
Definition explicitly rejects the MNO’s ill-defined, racial definition, requiring a distinctive

connection to the Historic Métis Nation. 8

25. In an effort to bolster its National Definition, the Métis Nation worked with the Canadian
Standards Association to publish the “Metis Nation Registry Operations” report in 2015.
The report sets out the standard for the Métis Nation Registry Operations, which includes
principles and policies for all MNC registries and to ensure compliance with the National
Definition.® Despite adopting a resolution of the MNC in 2015, MNO refused comply with
it, which is part of what has led to the ongoing MNC investigation into MNO’s

legitimacy.*®

26.  Thisis further proof that what MNO says cannot be taken at face value. MNO’s claims that
it is now applying the National Definition should not be believed for a number of reasons
— the foremost of which is that there is no credible evidence of distinct rights-bearing,

historic Métis Communities in most of Ontario.

27.  This legislation would grant s. 35 rights to an MNO Community in Wabun territory that
has repeatedly asserted our lands belong to them despite no credible evidence that the
Abitibi Inland community: existed historically as a distinct “organized society”, complies
with the Powley test, meets the Métis Nation’s own National Definition, or meets any other

coherent, accepted criteria for recognition.

8 “Addressing the Integrity of the Historic Métis Nation Homeland”, pg 12.
9 “Métis Nation Registry Operations”, Canadian Standards Association Group. March 2015.
10 «“Addressing the Integrity of the Historic Métis Nation Homeland”, pg 14.



https://www.metisnation.org/wp-content/uploads/2018/11/mno-nov-2018-report-recommendations-appendices-final.pdf
https://www.metisnation.org/wp-content/uploads/2018/11/mno-nov-2018-report-recommendations-appendices-final.pdf
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Given the lack of consultation and basic due diligence, it is also deeply concerning the
structure of Bill C-53 will allow Cabinet to enter into treaties with MNO (including about
land — there is no exclusion in the Bill) without any Parliamentary review and without there
being any legal criteria restraining Cabinet creating new rights of any kind for MNO in

our territory.

This is an astonishing, undemocratic and unconstitutional process that will allow Canada

to unilaterally alter our treaty for any reason it chooses.

Parliament should not grant the MNO license to grant Aboriginal to whomever MNO
deems fit, whether or not those people are, in fact and in law, Métis, and to create rights-

holding communities that are not Métis and never existed historically.

BILL C-53 IS NOT NECESSARY TO ACCOMPLISH THE STATED PURPOSE

31.

32.

If the Government of Canada chooses to negotiate treaties with Métis governments, those
treaties may be brought before Parliament for ratification once they have been concluded,
and all proper consultation taken place, for proper review and approval. The fast-track
provided by Bill C-53 is not necessary and risks privileging the rights of groups with no

legitimate entitlement like MNO over the rights of legitimate Indigenous peoples.

The Federal government’s responsibility for Métis people pursuant to section 91(24) of the
Constitution Act, 1867, does not require this legislation. Canada is still fully able to deal
with non-Status and non-Indigenous members of MNO without the need to create new, s.
35 rights-holding groups. Section s. 35 rights are not necessary MNO to organize itself or
to access services. There is no Constitutional barrier to Canada providing more benefits to
MNO if it wishes to in theory if it feels a larger responsibility to MNO’s non-Status

members.
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Were this legislation not passed, MNO will not suffer any harm. Not passing the legislation
will not take away rights which already exist at law, and not getting rights to which you

are not legally entitled is not a harm.

Meétis people and communities that meet the test set out by the Supreme Court of Canada
in Powley would continue to have and be entitled to exercise Métis rights protected by s.35
of the Constitution Act, 1982, and Canada could continue negotiating treaties with

appropriate Métis governments.

This Bill and the negotiation processes associated with it have been rushed and secretive.

Reconciliation will not happen in ‘back rooms’ and closed-door meetings.

Before Bill C-53 is passed, we call on the Government of Canada to publish the evidence
it relied on in determining that all the MNO Communities are legitimate Meétis
communities, and we call on the Government of Canada to consult with us about the alleged

Métis Community in Wabun territory

BILL C-53 WILL HARM FIRST NATIONS AND RECONCILIATION

37.

38.

39.

Bill C-53 will forever change the definition of Métis and the nature of s. 35 rights in a way

that will damage legitimate rights-holders for generations.

Canada’s approach of charging ahead without consideration of who MNO represents

without consideration of the consequences on existing rights-holders is reckless and wrong.

Bill C-53 will have a direct impact on First Nations’ ability to seek and secure from
government and project proponents, accommodations for impacts to our rights and services

to meet the very real needs in our communities.
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Instead of working to continue to provide from our lands for our people, we will instead
have to turn our focus to defending our lands and rights from newcomers who seek to

displace us, and are inexplicably being aided by Canada and Ontario.

Wabun First Nations have developed positive relations with resource development
companies. We have been able to negotiate accommodation measures with proponents that
are able to prevent, mitigate and/or compensate us for those impacts through Impact
Benefit Agreements (IBAs). Crucially, without these IBAs in place, many of the impacts
caused by the projects would go unaccommodated, and First Nations would be left far

worse off.

As already communicated to the Committee, even now MNO is claiming rights to our lands
and demanding proponents compensate them for impacts to our lands. Proponents will be
forced to split the limited accommodation measures amongst more people. Wabun will be
forced to split our animals, and our waters, and our lands with another group from outside
our territory. As the Court of Appeal recently recognized: “There can be no reconciliation
211

without consultation and accommodation...And there can be no flinching from Powley.

This legislation entirely ignores both Powley and the essential purpose of s. 35.

We call for Bill C-53 to be withdrawn and reconsidered. Canada does not know who it is
dealing with or what it is doing. The Wabun First Nations will not stand idly by while
Canada gives away our rights to fabricated groups and ignores us and our Treaty. We
implore Canada and the members of the Committee to listen to First Nations and legitimate

Meétis on this issue.

11 Whiteduck v. Ontario, 2023 ONCA 543, https://canlii.ca/t/jzpsv at para. 43.



https://canlii.ca/t/jzpsv
https://canlii.ca/t/jzpsv

